
A p p l i c a t i o n  Rc. 1 4 9 8 2  of Kilma. I .  B u t l e r ,  p u r s u a n t  to I1 
CCKF 3107.2, fcr  3' variance to a l l o w  an additior, to a r t  
e x i s t i n g  s t r u c t u r e  t h a t  w i l l .  i n c r e a s e  a nonconfo rn lng  rear  
y a r d  [Pa rag raph  2OC1.3 (c) I and a v a r i a n c e  frorri t h e  rear yard  
reqciren-ents (Sub-rec t io l l  404.1) for a proposed: subdivisiar 
and addit ion t o  a nonconforming s i n g l e - f a n i l y  d w e l l i n g  i n  ac 
R - 2  C i s t r i c t  s-t premises  5379: Hayes S t r e e t ,  N , E . ,  (Square  

, L o t s  3 0  and 31). 

REARING DATE : March 2 2 ,  1989 
DECISION DATE:: March 2 2 ,  1989 (Bench D e c i s i o n )  

F I N D I N G S  O F  FACT: 
-__I_ I 

1, The s i t e  i s  l o c a t e d  in -the r i ~ r t h ~ e s t  quadf ran t  ot 
the iritersecticr, of Hayes Ctreet and 54th P l a c e ,  h.E. The 
s u b j e c t  site is l o c a t e d  in an  R-2 D i s t r i c l  arid i s  known as 
premises  5374 Hayes S t r e e t ,  W.E. 

2 .  The a r e a  s u r r o u n d i n g  the s i t e  i s  also zoned R - 2 ,  
which permits  on^‘ f a m i l l -  semi-detached d w e l l i n g s .  Square 
5 2 C 8  corrtairis k c t h  residential and institutional u s e s .  
Eurville Elemen ta ry  Schoc.1 a ~ d  pLayyround make up  approx i -  
mately one-hclf of t h e  square.  R e s i d e n t i a l  d w e l l i n g s  a n d  a 
s u k s t a n l i a l  a m u n t  of unimprcved p r o p e r t y  constitute t h e  
remaining p o r t i o n  Gf s q u a r e  5 2 0 8 .  

3 .  The s u b j e c t  d ~ e l i i n g  i s  a three-bedroom d e t a c h e d  
frame house b u i l t  i r ,  1 9 2 3 .  The area of t h e  s i t e  ( b e t h  lots 
3C. and 3 1 )  i s  4 , 7 2 8 . 5 3  square f e e t .  There  i s  a 12-fcct 
a l l e y  i n  t .he s q u a r e  which i s  i n  c lose  proximity t x  t h t  s i t e ,  

4 .  TWG of t h e  betliwoons i n  t h e  house are  9 B  by 1 . 2 ' -  
T h e r e  is, however, no c lose t  SFaCcl.. One of the I,edTcc;T(~s 
located OK t h e  rear of the h o u ~ e .  

5 ,  The k i t c h e n  i s  alsc loc-?ted on the rear  poxticin cf 
t h e  s r r u c t u r e .  T h e  a p p l i c a n t  P c s t i f i e d  that t h e r e  are no 
u s a b l e  cebinets or s h e l v e s  for s t o r i n 9  items used  i n  t h e  
k i t c h e n ,  There  i s  a s t o v e ,  a h o t  w a t e r  t a n k  and  h e a t e r  
which t a k e  up p r a c t i c a l l y  t h e  e n t i r e  floor space- The s i n k  
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i s  l o c a t e d  Eear  t h e  back door  and t h e  c a b i n e t  t h a t  i s  now i n  
t h e  k i t c h e n  o b s t r u c t s  t h i s  door.. Because o f  t h e  p lacement  
of t h e s e  u n i t s  i n  t h e  k i t c h e n ,  t h e r e  i s  i n a d e q u a t e  space  f o r  
t h e  i n s t a l l a t i o n  of c a b i n e t s  and s h e l v i n g .  

6 .  The appl icant . .  p roposes  t o  expand the k i t c h e n  and 
back bedroom by c o n s t r u c t i n g  ar? a d d i t i o n  t o  t h r  r e a r  o f  t h e  
house.  The house i s  p r e s e n t l y  nonconforming i) The proposed  
a d d i t i o n ,  which i s  to be 1 0  f e e t  wide and 2 3 . 5  f e e t  l o n g ,  
w i l l  increase and extend. t h e  e x i s t i n g  nonconformi ty  The 
a d d i t i o n  w i l l  c o n t a i n  approx ima te ly  2 3 6  s q u a r e  f e e t  o f  
s p a c e .  One- th i rd  of t h e  a d d i t i o n  h a s  a l r e a d y  been 
c o n s t r u c t e d .  The a p p l i c a n t  w i shes  t o  comple te  t h e  
s txuc- ture  

7 .  The a p p l i c a n t  i s  r e q u i r e d  t o  have a 20 f o o t  r e a r  
y a r d .  The a p p l i c a n t ' s  rear y a r d  is an  a v e r a g e  o f  1 3  f e e t .  
A v a r i a n c e  of 7 f e e t  o r  35 p e r c e n t  i s  b e i n g  r e q u e s t e d ,  

8 .  As ide  from t h e  proposed  a d d i t i o n ,  t h e r e  i s  p r e s e n t l y  
a n o t h e r  a d d i t i o n  o n  t h e  rear  o f  t h e  p r o p e r t y ,  The e x i s t i n g  
s t r u c t u r e  and i t s  en la rgemen t s  conform t o  t h e  lot occupancy 
and s i d e  y a r d  r e q u i r e m e n t s  of t h e  Zoning R.egulat ions.  The 
u s e  arid s t r u c t u r e  r e q u i r e m e n t s  will a l s o  be ne t .  

9 .  Al though t h e  rear y a r d  is an a v e r a g e  of 1 3  f e e t 8  
t h e  proposed  a d d i t i o n  romes w i t h i n  two f e e t  o f  t h e  a d j a c e n t  
p r o p e r t y  a t  t h e  e a s t e r n m o s t  c o r n e r  o f  t h e  s t r u c t u r e .  The 
i r r e g u l a r  shape  of  t h i s  p r o p e r t y  makes i t  un ique  and creates  
a p r a c t i c a l  d i f f i c u l t y  f a r  t h e  a p p l i c a n t .  

10, The a p p l i c a m t  t e s t i f i e d  t h a t  t h e  w i d t h  o f  t h e  
a d d i t i o n  c o u l d  be  s h o r t e n e d  by f o u r  f e e t  on t h e  c o r n e r  near 
t h e  a b u t t i n g  p r o p e r t y .  

11. The a p p l i c a n t ' s  son t e s t i f i e d  ir s u p p o r t  of t h e  
a p p l i c a t i o n .  H e  i n d i c a t e d  t h a t  he i s  h e l p i n g  t o  p l a n  t h e  
r e n o v a t i o n s  i n  t h e  a p p l i c a n t  s home. H e  f u r t h e r  i n d i c a t e d  
t h a t  t h e  a d d i t i o n  c o u l d  be  s h o r t e n e d  by f o u r  f e e t  as t h e  
a p p l i c a n t  s u g g e s t e d .  

1 2 ,  The O f f i c e  o f  P l a n n i n g  (OP) I by memorandum d a t e d  
March 1 5 ,  1 9 8 9  and th rough  t e s t i m o n y  a t  t h e  h e a r i n g ,  
recommended approval  of  t h e  a p p l i c a t i o n ,  The OP n o t e d  t h a t  
t h e  o r i g i n a l  s t r u c t u r e ,  b u i l t  i n  1 9 2 3 ,  may have occup ied  
o n l y  Lo t  3 1 .  Subsequen t ly ,  an  a d d i t i o n ,  c o n s i s t i n g  of 
approx ima te ly  5 8 2  s q u a r e  f e e t ,  w a s  made t o  t h e  dwell ing- ,  It 
extended  t h e  s t r u c t u r e  o n t o  t h e  a d j o i n i n g  Lo t ,  L o t  3 0 ,  
making it nonconforming. The proposed  a d d i t i o n ,  it was 
n o t e d ,  w i l l  be t h e  second major  a l t e r a t i o n  t o  t h e  e x i s t i n g  
s t r u c t u r e .  

13 .  I t  i s  t h e  o p i n i o n  of t h e  O f f i c e  of P l a n n i n g  t h a t  
t h e  s u b j e c t  p r o p e r t y  i s  i r r e g u l a r  i n  shape .  T h i s  
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i r r e g u l - a r i t y  n7.akes i t  d i f f i c u l t  for t h e  a p p l i c a n t  t o  e n l a r g e  
h e r  Gwelling- arid meet t h e  r e q u i r e m e n t s  of  t h e  Zoning 
R e g u l a t i o n s .  The O P ,  t h e r e f o r e ,  conc ludes  t h a t  t h e  a p p l i -  
c a n t  i s  d e p r i v e d  of r e a s a n a b l e  u s e  o f  h e r  p rope r t l r .  

14* The C f f i c e  of P l a n r i n g  i n d i c a t e s  t h a t  t h e  R-2 z o r e  
i s  for semi-detached u n i t s .  The. e x i s t i n g  d w e l l i n g  i s  
d e t a c h e d ,  However, i n  O p t  s o p i n i o n ,  t h e  i i E e  of  the  p r o p e r t y  
s u b s t a n t i a l l y  conforms t o  one o f  t h e  P U K ~ O S ~ S  of t h e  Zoning 
R e g u l a t i o n s  I which i s  t o  p r e v e n t  the undue c o n c e n t r a t i o n  of 
p o p u l a t i o n  and t h e  overcrowding o f  land. The C P  a l s o  n o t e s  
t h e  p r o p e r t y ' s  compliance w i t h  lot occxpa r i cy  and s t r u c t u r e  
r e q u i r e m e n t s ,  I t  i s  t h e  o p i n i o n  of  t h e  O P  t h a t  t h e  v a r i a n c e s  
can  be  g r a n t e d  w i t h o u t  s u b s t a n t i a l -  eetrirnent t o  t h e  p u b l i c  
good and w i t h o u t  s u b s t a n t i a l l y  i m p a i r i n g  t h e  i n t e n t ,  p u r p o s e r  
and i n t e g r i t y  of t h e  R-2 Zone D i s t r i c t -  

15. The QP poirLt.s o u t  t h z t  p l a c i n g  t h e  a d d i t i o n  w i t h i n  
two- fee t  of  t h e  a d j a c e n t  p r o p e r t y  could have a n e g a t i v e  
impact  t h e r e o n ,  The Board a g r e e s  w i t h  t h e  o p i n i c n  and 
r c c c r n e n d a t i o n  ol: t h e  C f f i c e  of PlanKing.  

1 6 .  Advisory  Neighborhood Commission (ANC) 7 C  I by 
l e t t e r  d a t e d  &$arch 1 0 ,  1 9 8 9 ,  i n d i c a t e d  t h a t  it s u p p o r t s  ?he  
a p p l i c a t i o E .  The AN@ die n o t  appea r  t o  t e s t i f y  a t  t h e  
h e a r i n g  .) 

1 7 .  Testimony w a s  h e a r d  from owners ot t h e  p r o p e r t y  
which a b u t s  t h e  s u b j e c t  site, They opposed t h e  a p p l i c a t i o n  
because  o f  t h e  a d v e r s e  a f f e c t  t h e  a d d i t i o n  w i l l  have on 
t h e i r  p r o p e r t y .  They i n d i c a t e d  t h a t  p a r t  of  t h e i r  f e n c e  was 
removed by t h e  a p p l i c a c t  tc accommodate t h e  new r d g i t i o n .  
The a p p l i c a n t  w a s  a p p a r e n t l y  und.er t h e  assumpt ion  t h 2 t  t h e  
f e n c e  w a s  on h e r  own p r o p e r t y .  

1 8 .  The a d j a c e n t  p r o p e r t y  owners i n t r o d u c e d  i n t o  t h e  
r e c o r d  a su rvey  p l a t  which i n d i c a t e s  t h a t  t h e  app1icar : t ' s  
s t r u c t u r e  enc roaches  upon t h e  a d j a c e r t  p r o p e r t y .  

1 9 ,  The a d j a c e n t  p r o p e r t y  owrers wish  t o  have t h e  
a p p l i c a n t  nove t h e  a d d i t i o n  back o n t o  h e r  p r o p e r t y  so t h a t  
t h e  p r o p e r t y  l i n e s  m.ay be c1earl .y d e f i n e d .  I t  i s  t h e  
Boar6's d e s i r e  t o  p r e v e n t  t h e  a d d i t i o n  from e n c r o a c h i n g  on 
t h e  a d j a c e n t  p r c p e r t y  . 

CONCLUSIONS OF L F W  AND OPINION: ~ - - _  - -" 

B a s e d  on t h e  F i n d i n g s  cf Fact  and t h e  evidenct .  of 
r e c o r d ,  t h e  Board conc ludes  t h a t  t h e  a p p l i c a n t  i s  seek ing  a 
v a r i a n c e  t o  a l l o w  an  adc l i t ion  t o  an e x i s t i n g  rcnecnforrning 
s t r u c t u r e  t h a t  w i l l  i n c r e a s e  t h e  nonconformi ty  o f  t h e  rear 
y a r d  and a v a r i a n c e  Pron t h e  r e a r  y a r d  r e q u i r e m e n t s  f o r  a 
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proposed. s u b d i v i s i o n  a n 2  aiicitioi-1 t o  E* nonccnforming s i n g l e  
f a m i l y  d w e l l i n g  i n  an  R-2 Zoning D i s t r i c t .  

The g r a n t i n g  of a v a r i a n c e  r e q u i r e s  a sliowing th rough  
s u b s t a n t i a l  ev idence  o f  a h a r d s h i p  upon t h e  owner a r i s i n g  
o u t  of some unique  o r  e x c e p t i o n a l  c o n d i t i o n  of  t h e  p r o p e r t y  
so t h a t  t h e  p r o p e r t y  c a n n o t  r e a s o n a b l y  be used  f c r  t h e  
purpose  f o r  which it i s  zoned. The Board must f E r t h e r  f i n 2  
t h a t  t h e  r e l i e f  r e q u e s t e d  can be  g r a n t e d  w i t h o u t  s u b s t a n t i a l  
d e t r i m e n t  t-0 t h e  p u b l i c  good a n d  w i t h o u t  s u b s t a n t i a l l y  
impa i r ing  t h e  i - n t e n t ,  pu rpose  an6 jntegrity of t h e  zone p l a n  
as er,,bodied i n  t h e  Zoning R e g u l a t i o n s  and Naps. 

The Board conc ludes  t h a t  t h e  a p p l i c a n t  h a s  m e t  t h e  
burden of proof. The Board concludes t h a t  t h e  s t r u c t u r e  is 
a de tached  s i n g l e - f a m i l y  d w e l l i n g ,  s i t u a t e d  on p r o p e r t y  
which is i r r e g u l a r  i n  shape .  The bedroom l o c a t e d  on t h e  
rear  ef the s t r u c t u r e  does  n o t  c o n t a i n  a c l o s e t .  The 
k i t c h e n  i s  w i t h o u t  t h e  n e c e s s a r y  s h e l v i n g  and c a b i n e t s .  
N e i t h e r  of the reoms c o n t a i n s  s u f f i c i e n t  spzce t o  expand. 
The B o a r a  i s  o f  t h e  opinion t h a t  t h e  p r o p e r t y  is u n i q u e ,  and 
w i t h o u t  an  a d c ? i t i o n ,  t h e  needed. expans ion  canno t  be made t o  
improve t h e  l i v i r g .  c o n d i t i o n s  of  t h e  d w e l l i n g .  T h i s  c r e a t e s  
a p r a c t i c a l  d i f f i c u l t y  f o r  t h e  a p p l i c a n t  and d e p r i v e s  h e r  of 
r e a s o n a b l e  u.se of h e r  p r o p e r t y  as a d w e l l i n g .  

The Boa.rd conc ludes  t h a t  t h e  a d d i t i o n  p r e s e n t l y  enc roaches  
upon t h e  a d j a c e n t  p r o p e r t y  a t  its e a s t e r n m o s t  coxne r .  The 
a p p l i c a n t  h a s  agreed t o  l i - m i t  t h e  c o n s t i u c t i o n  of  t h e  
a d d i t i o n  t o  t h e  s u b j e c t  p r o p e r t y  by d e c r e a s i n g  t h e  w i d t h  of 
t h e  a d d i t i o n .  The  Board i s  of t h e  o p i n i o n  t h a t  t h i s  w i l l  
l i m i t  t h e  a d v e r s e  a f f e c t  or t h e  a d j a c e n t  p r o p e r t y ,  The 
Board t h e r e f o r e  cGncludes t h a t  t h e  v a r i a n c e s  can  be g r a n t e d  
w i t h o u t  s u h s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good, 

The Board conc ludes  t h a t  t h e  house was b u i l t  i n  1 9 2 3 ,  
p r e d a t i n g  t h e  enac tment  of t h e  Zoning R e g u l a t i o n s  i n  1958. 
The Board f u r t h e r  conc ludes  t h a t  t h e  d w e l l i n g  conforms to 
Lot occupancy and u s e  and s t r u c t u r e  r e q u i r e m e n t s  a s  set 
k o r t h  i n  the R e g u l a t i o n s .  I t  i s  t h e r e f o r e  t h e  B o a r d ' s  
c o n c l u s i o n  t h a t  t h e  v a r i a n c e s  can  be g r a n t e d  w i t h o u t  
s u b s t a n t i a l l y  impairing t h e  i n t e n t ,  pu rpose  and inFeegr i ty  of 
t h e  zone plar ,  a s  embodied i n  t h e  Zoning R e g u l a t i o n s  and 
Maps. 

The Board conc ludes  t h a t  i t  h a s  g i v e n  t h e  ANC t h e  
" g r e a t  we igh t "  t o  which it i s  e n t i t l e d .  Accord ing ly ,  it i s  
ORDERED t h a t  t h e  a p p l i c a t i o n  i s  GRANTEE, SUBJECT t o  t h e  
C O N D I T I O N  t h a t  t h e  new a d d i t i o n  s h a l l  b e  set back a t  Least 
one f o o t  trom t h e  p r o p e r t y  l i n e .  
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E; 

VOTE: 4-0 (John G.  P a r s o n s ,  C h a r l e s  K .  h o r r i s ,  William 
F.  McIntosh and Paula  L.  Jewel1 t o  g r a n t ;  
Ca r r i e  L .  Thornhill n o t  v o t i n g ,  n o t  hav ing  
heard  t h e  ease) a 

BY ORDER OF THE D . C ,  BOARD OF' ZONING A ~ ~ ? ~ ~ S T M E N T  

ATTESTED BY : 
EDWARIF i. CURRY 
E x e c u t i v e  Director  

PURSLJANT TO D,C. CODE SEC, 1-2531 (19871, S E C T I O N  2 6 7  O F  
D.C, LAW 2-38 ,  THE RUMAN R I G H T S  ACT O F  1 9 7 7 ,  THE APPLUICANT 
I S  REQUIRED TO COMPLY FULLY WITH TESP PROVISlOiXS OF D . C .  LAW 
2-38 ,  AS APIENDED, C O D I F I E D  AS D . C .  CODE, T I T L E  1, CHAPTER 2 5  

WITH THOSE P R O V I S I O N S .  THE FAPLURF OR REFUSAL O F  A P P L I C A N T  
( 1 9 ~ 1 ' ; ) ~  ANL: THIS ORDER IS CONDITIONED UPON FuLr, COMPLIANCE 

SHALL BE A. PROPER BASIS FOR T m  R E V O C A T ~ O N  OF THIS ORDER, 
TO COMPLY W I T H  ANY PROVISIONS O F  D.C. LAW 2 - 3 8 ,  A S  

UNDER 11 DCMR 3 1 0 3 . 1 ,  "NO D E C I S I O N  OR ORDER O F  THE ROAKD 
SKALL TAKE E F F E C T  ITNTIL TEN DAYS AFTER HAVING BECOME F I N A L  
PURSUANT TO THE SUPPLEMENTAL RULES O F  PRACTICE: AND PROCEDURE 
BEFORE THE BOARD O F  Z O N I N G  ADJUST MEN^. 

T H I S  ORDER O F  THE BOARD I S  VALID FOR A PERIOD O F  S I X  KONTHS 
AFTER THE, E F F E C T I V E  DATE O F  THIS ORDER, UNL,ESS W I T H I N  SUCH 
PERPOI? AE A P P L I C A T I O K  FOR A B U I L D I N G  PE IT OR C E R T I F I C A T E  

REGULATORY AFFAIRS. 
O F  OCCUPANCY I S  F I L E D  W I T H  THE D E ~ ~ R ~ l ~ ~ N T  O F  CONSIJMER AND 



GOVERNMENT OF THE DISTRICT O F  cOLUMBiA  
B O A R D  OF Z O N I N G  ADJUSTMENT 

AFFLICATIOK KO. 1 4 9 8 2  

A s  E x e c u t i v e  Director of  t h e  Board o f  Zoning 
Adjus tment ,  I he reby  c e r t i f y  arid a t t e s t  t o  t h e  f a c t  t h a t  a 
l e t t e r  h a s  been m a i l  t o  a l l - p a r t i e s ,  dated.  )I"lS I 8 '9q" 

I 

and m a i l e d  p o s t a g e  p r e p a i d  t o - e a c h  p a r t y  who a p p e a r e d  an2  
p a r t i c i p a t e d  i n  t h e  p u b l i c  h e a r i n g  c o n c e r n i n g  t h i s  m a t t e r ,  
and who i s  l i s t e d  below: 

W i l m a  I .  B u t l e r  
5374 Kayes S t r e e t ,  N .E .  
D . C .  2 0 0 1 9  

John  Kemp - 
3812 Thornwood Road 
Landover ,  FD 20784 

C h r i s t a b e l l e  B u t l e r  
1 0 0 6  5 9 t h  Avenue 
Fa i rmount  H e i g h t s ,  MD 20743 

* 

Thomas W i s e  
1 2 0 6  Bloomingdale Road 
B a l t i m o r e ,  MD 2 1 2 1 6  

I 

EDWARD L.  CURRY I 

E x e c u t i v e  D i r e c t o r  

DATE : 


